
Advance Directives, 
Guardianships, and 
COVID Updates
Iain Stauffer & Mysty Blagg

August 19, 2021



www.poynerspruill.com 

The Law

U.S. Constitution: Every citizen of the U.S. has the right to make and have honored their health 
care choices

Federal Statutes:  The Patient Self-Determination Act

Requires all Medicare and Medicaid-certified SNFs, hospices, home health agencies, hospitals, and insurance plans to:
• Explain state law on advance directives at or before admission
• Educate their staff and community about advance directives
• Not discriminate against a patient because of the presence or absence of advanced directives
• Have written policies and procedures explaining how they guarantee patients’ rights to have advance directives.

North Carolina Statutes: Recognizes all citizens’ right to make and have honored advance 
directives.



Advance 
Directives



Living Will: Advance Directive for a 
Natural Death
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Living Will

The maker is speaking directly to the health care provider

Limited to withholding “life prolonging measures” that the maker selects.

Can authorize withholding of

• Artificial nutrition and hydration
• Other life prolonging measures: CPR, antibiotics, artificial respiration.

NEVER permits withholding of comfort measures

Becomes effective when a physician certifies patient is incompetent & has met one of the “trigger” medical 
conditions. (And confirmed by a second non-attending MD)
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Living Will

Minimum requirements: signed, witnessed, 
notarized, physician certification. 

Effective only where maker is incompetent AND
meets trigger conditions

Maker can select all or some of the N.C. Statutory 
3 “trigger conditions”



Health Care Power 
of Attorney

Allows a third party that a person 
names to make any and all health 
care choices (both routine care and 
end of life care) when the person is 
no longer able to make or 
communicate those choices
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HC POA

Names an agent to make health care decisions on behalf of the maker

Expresses the maker’s wishes about health care including specific instructions 
and limitations on power of the agent

In N.C. (and most other states), not effective until incompetence/incapacity of 
the maker

Therefore, the maker is still in charge of her own health care decisions while 
competent. 
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HC POA

Minimum requirements include:

• Clear expressions of agent(s) 
and powers/limits

• Signature
• Witness/notary

N.C. has a statutory form that is 
optional

• Grants broad power but permits 
maker to limit agent’s authority 
in areas of artificial 
nutrition/hydration, mental 
health and remains at death.

• The maker may also write other 
general limitations to the 
agent’s authority.



HCPOA provides protections for 
providers relying upon the HCPOA 
Agent

• No criminal liability (homicide/manslaughter)
• Civil liability (wrongful death)

• No risk of losing your professional license (unless there is a good faith reason to suspect the 
document is invalid)



How do I know if a 
Living Will or Health 

Care Power of 
Attorney is Valid?



www.poynerspruill.com 

1- Is it witnessed by two qualified witnesses?
• Signed or acknowledged in their presence
• Believing maker to be of sound mind
• Who is NOT:

• Related to maker within 3rd degree of maker or spouse
• Not expected to take property under will or intestate 

succession laws
• Not a paid employee of the facility where maker 

resides; AND
• Has no claim against the maker’s estate

Validity
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2- Is the document properly notarized?
• Paid employees can be notary
• Volunteers can be notary
• Notary simply attests that maker appeared and represented this is 

their signature and document
3- Does it clearly state the maker’s wishes?
4- If an out of state document, does it meet our requirements 
or those of state where executed?
5- Does the health care provider have actual knowledge the 
document has been revoked?

Validity
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Revocation

Living Will can be revoked by patient at any time, regardless of their 
mental or physical condition.

• By indicating an intent to revoke in a clear and consistent manner
• The maker saying it's revoked, tearing it up, marking through it, writing VOID on it
• Or making a later LW or HCPOA (most recent one governs)

• Health care agent may not revoke on behalf of the maker unless the HC POA 
authorizes the power to revoke.

HCPOA can only be revoked by the patient while still competent.
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Other Directives that May Come into 
Play

Guardianships (of the person or general guardians)

• These are not specific to healthcare and may give a third party the ability to 
make all decisions in the event of incapacity.

Durable General Powers of Attorney

• DNR-Do not resuscitate
• MOST-Medical Order for Scope of Treatment

Medical Orders



Power of Attorney
**Not often relied upon for Advance Health Care Directives
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Power of Attorney
Power of Attorney (Not Durable) Durable Power of Attorney 

• Appoints agent in fact to act for the maker (the 
agent steps in the shoes of the maker)

• Typically used for business and financial matters

• Becomes INEFFECTIVE upon incapacity of maker

• NOT typically used for making health care decisions
• But it could be: “personal and family 

maintenance”

• For a POA executed on or after January 1, 2018, 
there is a presumption of durability UNLESS the 
POA expressly states that it is not.

• Same as Power of Attorney (non-durable) EXCEPT:
• SURVIVES maker’s incompetence/ incapacity. 

• Prior to 2018, any language in the writing 
indicating intent to survive beyond maker’s 
mental/physical incompetence will make it 
DURABLE.

• After the N.C. Uniform Power of Attorney Act 
became effective, Jan. 1, 2018, there is a 
presumption that a power of attorney is durable.
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POA Formalities

A statutory form is available but not required.   The Durable POA has been 
largely displaced by the HC POA.  If presented with a POA, ask “are there other, 
more health specific advance directives.” 

N.C. Uniform Power of Attorney Act does not require that the POA be 
registered or recorded in the office of the register of deeds (Exception: POA 
for real estate transaction)

POA’s executed on or after Jan. 1, 2018, must be notarized but if executed prior 
to that date it is not required. 
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• Historically, a newly executed Power of Attorney could 
revoke an older version in the event of inconsistency

• The new POA Act changed this and requires express 
revocation language to revoke an older version. 

• This provision does NOT apply to HCPOA and Living Will.

POA Revocation



Medical Order vs. 
Advance Directive

Advance directives are just an expression of the patient’s wishes, 
either by the resident directly (living will) or their third-party agent 
(HCPOA), that still require a MD order to carry out that wish. 
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DNR Order

• Only a doctor, not a patient.

Who can execute a DNR order?

• Competent person
• A court appointed guardian generally can
• Agent under a HCPOA (Agent under a Durable POA can if express power)
• Next of kin based on N.C. statute governing consent.

Who can consent to a DNR order?
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• A bright pink form that becomes a portable medical order 
that is broader than a DNR.

• During its effective term, a MOST form that conflicts with a 
living will or a health care power of attorney will 
“trump” that document. 

• Who can revoke a MOST form:
• a patient with capacity 
• the agent of a patient who lacks capacity at any time and 

requests alternative treatment based on patient’s known 
preferences or best interest.

• UNLESS the HCPOA limits that power

Medical Order for Scope of 
Treatment (MOST)



Guardianship
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Guardians vs. HC Agents

Guardian may not 
revoke LW or HCPOA

If guardian appointed, 
HCPOA retains powers 

given unless Court 
suspends it

Court must tell 
guardian whether he 

must follow a HCPOA or 
may deviate from it

Provider may rely upon 
HCPOA until actual 

notice from Court of 
revocation/suspension

A maker can name 
HCPOA as guardian
• But require or permit her 

to honor a LW



Advance Directive Registry
Relatively new but not often used
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Advance Directive Registry

N.C.G.S. §130A-466 established the North Carolina Secretary of 
State Advance Heath Care Directive Registry.

Allows a person to register their documents so that the documents 
can be accessed in the future with a file # and a password.

The person is issued a card that contains instructions and log-in 
credentials. 
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Advance Directive Registry

• Health Care Power of Attorney
• Living Will
• Advance Instruction for Mental Health Treatment
• A Declaration of an Anatomical Gift

Documents that may be registered

• DNR
• MOST

Can NOT register medical orders
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Registration is OPTIONAL and requires a fee of $10 per 
document.

Registration does NOT:
• Attest that the documents are legally sufficient;
• Determine the validity of the document;
• Signify that the information in the document is accurate.

• Unless a physician has actual knowledge of revocation, the 
physician may rely upon documents in the Registry. 

Advance Directive Registry



If the individual 
did not make a 
plan via an 
Advance HC 
Directive
Then the State has made one for them built 
into the medical consent statute.
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"Guardian of the person"

Spouse

Majority of reasonably available parents and adult children

Majority of reasonably available adult siblings

Individual who has an established relationship with you, who is acting in 
good faith on your behalf, and who can reliably convey your wishes

Statutory Hierarchy
Reasonably Available 
means able to be 
contacted without 
undue effort and 
willing and able to act 
in a timely manner. 
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• What if No HC Directive and none of those are “reasonably 
available”

• M.D. may provide/withhold care if a 2nd M.D. confirms patient’s 
condition and there is a need for care

• UNLESS delay in getting 2nd M.D. endangers life or seriously worsens patient’s 
condition. 

• Continues existing law that if consent obtained consistent with the 
standard of care, you’re okay. 

Medical Consent



COVID-19 UPDATES



www.poynerspruill.com 

• Emergency Video Notarization
• Expires December 31, 2021

• Emergency Video Witnessing
• Expires December 31, 2021

• Notary only for Health Care Power of Attorney and Living Will
• Expired August 1, 2020
• Today, both 2 witnesses and a notary are required for N.C. advance 

directives.

Updates
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Emergency Witnessing
and Notarization

NC Covid relief laws contained emergency witnessing and 
emergency notarization procedures

That apply to any documents, including advance directives, that 
require either witnesses or a notary, or both

These sections of the law are quite detailed with lots of potential 
process

But, here are the highlights and if you need to use one of these 
flexibilities, the law spells out further details
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Emergency Video Notarization—Section 
4.1(c) SB 704

Authorizes use of video conference technology to perform an emergency video notarization

Notary and document signer must be able to see & hear each other in real time; and be able to record the maker of 
the document being notarized

• Through any video recording device and/or screen shots of faces, ID and the documents
• Clear audio; facial recognition
• Cannot be pre-recorded

Usual identification requirements apply (photo ID, etc.)

The notary must be physically present in North Carolina

The principal must verify to the notary that he or she is physically present in North Carolina at the time of the 
notarization and must identify the county where he or she is located
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Emergency Video Notarization—Section 
4.1(c) SB 704

Notary must physically see the document maker sign the document

Maker signs document; then faxes/scans to notary, who then notarizes and returns to the maker (for “non-wet 
signature documents”)

Notary keeps journal/record of all documents notarized via this section

Effective May 4, 2020 and following extensions, expires at 12:01 A.M. on December 31, 2021

Documents notarized during this period do not need to be re-notarized

But must include notary statement that document was notarized pursuant to this temporary law
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Emergency Video Witnessing

Authorizes use of video 
conference technology to 

allow a person to witness a 
principal sign a document, 

subject to certain 
requirements

Includes HCPOAs and Living 
Wills

Section declares that 
documents signed & witnessed 
per this section are deemed to 
be “signed in the presence of 

witnesses”

Video technology must allow 
real-time audio and video 
interaction between the 
document signer and the 

witness(es)

The witness must observe the 
principal sign the document 

and then immediately sign the 
document as the witness while 

direct, real-time audio and 
video interaction still ongoing

Document can be signed in 
“counterparts”—you take 

original document; attach the 
witness signature pages and 

then have a complete 
document
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Emergency Video Witnessing

Such documents must contain statement that:

• Both the witness and the principal were physically present in North Carolina
• Identify the county in which each witness was located during document execution
• And identify the county in which the signer was present during document 

execution

Effective May 4, 2020 and following extensions, expires 
December 31, 2021



Searching for 
answers to 
your questions?

mblagg@poynerspruill.com
istauffer@poynerspruill.com


